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€ rates ee 
== @Recent Opinions 
red in MoRATIONS — Inspection of 
oks — Dividends — Shares — 
sequal Value 


pla at ibancery of N. J. 




















way, Mabe B. McGahan vs. United En- 
Tvice neering Corporation, In 
uEsting nar 
ace x, Cornish & Scheck, for com- 
he app? t , 
ndent alps & Lesser, for Defendant 
imit fe 
nile b ymplainant 
opo-ed n is a New Je r- 
of acm. ts certificate as amend- 
) desire ra total c ital st k 
the Umibon) divided into 62.500 shares, 
= wer in turn, divided into 
Se al asses of stock—25,000 shares 
tion is Manz ck at $5.00 per share 
Yated ares of non-voting stock 
per share. 
eatt an amendment was 

slication by the _ directors changing 
or appre” 25,000 shares of vot- 
al. stodmeck at $5.00 par value and 
o the Balgshares of non-voting stock at 
ssionersM@™par value. The amendment 
on by provided that the present 
2, 1934 Gblders of record should be 
|-One Hii. right to exchange their 
© Pet A. of non-voting ($10.00 par) 
E a share for share for the new 
itp ; ing ($5.00 par) stock. 
sditions 4 defendant corporation then 
ince comme’ $198,500 from the capital 
10935 account of the non-voting 
—_ nd transferred it to the com- 


capital surplus account, noti- 

holders of the non-voting 

i] at was “necessary” that 
: trender their present non- 
LOANMB8800 par stock for an equal 
f shares of the new non- 

® par stock, and declared 

rigag dof 25 cents per share on 


valuing all the stock, 





ROSS and non-voting, at $5.00 per 
ities n a stockholder, filed a 
wark, N.MMreing the attempted reduc- 
182 the par value of the non-vot- 
«was unlawful, and that the 
n equal dividends on 
— ng $5(0) par stock and the 
mg $10.00 par stock was 
Thereafter, by supplemental 
OD. set up that afte 

zg original bill 
had ed to disregard the 
nendment a had 





idex 
rou 








stock alr 

cally reserving 

questions 1 
nt should be re- 


a list of names and 
stockholders te 
(2) whether de- 


a 


on page 7,.col. 1). | 








Current Decisions 


ALIENS — Naturalization—Duty 





of 

Citizen to Bear Arms 

Passaic County Court of Common 
Pleas 
the Matter of the Petition of 
Kenneth [| McFarlane, 
No. 24007, for U. S. Citizenship 

On Petition for Citizenship 

une 29, 1935 
Davidson, C. P. J 














This is a petit for citizen- 
ship, to the granting lich formal 

jection was made by reason of 
fact that petit In answer to tl 
yt n, “Are you willing to bear 
arms for the Government?”, made 





answer, “Yes, within this country.” 

I etitioner appears to be a man 
of supe r character, holding a re- 
sponsible position, with a _ broad 
background of education, including, 
incidentally, military training, and 
would undoubtedly prove an intelli- 
gent and desirable citizen in every 


respect, but the issue raised and the 


fundamental question involved is 


me which has been carefully con- 


sidered and directly passed upon by 


the United States Supreme Court in 
at least three different instances, 
and regardless of any justification 
the petitioner may have for the 
answer given, and the sympathy one 
must have for another who is in- 


volved in a predicament occasioned 
solely by reason of conscientious 
and absolute honesty, this Court, of 
course, is bound by the decided 
cases passing upon the same ques- 
tion as that here presented. 

The Naturalization Act provides 
that an alien may be admitted to 
itizenship in the manner therein 


provided and not 


ttherwise, and the 


substance of the required oath has 


veen definitely established by Con- 


ress and admits of no qualification 


1 amendment in the slightest de- 
gr 

T function of this Court is-“to 
receive t testimony, to compare it 
with the law. and to judge on both 
aw and fact (Spratt vs. Spratt, 4 











kur highest court further holds in 

[ S. vs. Manzi. 276 U. S. 463, 467 

that itizenship is a high privilege, 

and wher ibts eXist concerning a 

f it. generally at least, they 

) Id be resolved in favor of the 

ited States and against the claim- 

t F g of bjection to 
grar Z resent tition is 

r e United States 








The difficulty ari . } 
arises 
, . . ° i . 
t a tundamenta! principie of tne 
ft 
~ ° . ° ‘ ° ° 
Canstitution is the duty of citizens 


by f 


ernment 


orce of arms to defend our gov- 
against all enemies when- 
ever necessity arises. The applicant 


for naturalization here is unwilling 





(Continued on page 3, col. 1) 





Laws of 1935 








Cont i from previous issue) 
Lite ve ates trollow act 





CHAPTER 2 

















Permits certain lands owned by New Jersey approved the “Sales Tax 
State or in trust for State, to be, Act” (P. L. 1035, C. 208), effective 
taxed by municipalities July 1, 1935. It is an act “imposing 
CHAPTER 251. (June 8, 1935) taxes for the privilege of selling 
| Allows creation ‘f County and tangible personal property at retail.” 
Regional Planning Boards Like acts have enjoyed an increasing 
CHAPTER 252. (July 4, 1933)! vogue of late years, their details 
Rules prescribed for policing of State varying Their general denomina- 
Forests and Parks under jurisdiction tion as “Sales Tax Acts” is mislead- 
a in Conservation and De-|j,9 For six distinct classifications 
er eneeRer ’ see the splendid review of this type 
A HAP ER 253 June 8, 1935) of taxation in Botkin ws. Welsh 
County Clerks to certify nominees for) (5.4 Dakota), 251 N. W. 189. The 
State Senator and General Assembly ps : y 3 . E 
to Secretary of State within thirty- 0st nearly related to the New Jer- 
five days before general election, | | S¢Y Measure in kind are those of Cali- 
CHAPTER 254. (July 4, 1933) ) '°°™4 Delaware, lowa, North Caro- 
Amendments to Alcoholic Beverage !!24. Oklahoma, V Virginia, 
Act, respecting license suspension OUt of a total of 24 states which 
loans by breweries to retail licensees, have or have had “Sales Taxes.” 
reciprocal rules with other states and| These seven states, like New Jersey, 
referenda on hours of sale. tax only the retail selling of tangible 
CHAPTER 255 (June 1935) | personalty: in particular provisions 
Illicit stills permitted to be destroyed! our act chiefly resembles those of 
without hearing and permits Property [Illinois and Michigan. The taxes 
seized tor liquor violations to be dis-| tied under such statutes are specific 


tributed among institutions. 


50. (June 8, 1935) 


THE SALES TAX: ACT 





By John A. McManus and Russell Morss, Jr. 





June 


On IT, 





taxes prone to appear when gov- 

CHAPTER 256. (June 8, 1935) | ernmental expenses are not met by 

Licenses required for alcoholic bev- | the failing returns from the usual 

erage solicitors ad valorem taxes. Cf. 34 Col. Law 

CHAPTER 257. (June 8, 1935)! Rev. 800 | May, 1934) They are 

Alcoholic Beverage Control Act re-! taxes upon consumption. C. F. Smith 
vised to clarify certain definitions! , 


under Act. 


(To be continued next week) 


Recent Case 


Comment 


FRED C. CLAPP 


iy A 
ash Sale 
The ¢ vs. Key- 
port Auto Sales Co., Inc., 118 E 308, 
B. J A we CY. < 
2 - 


erry), just decided, writes a rather 


ase of Morehouse 


E..- J: 2@& 290 


important exception into the Uniform 
Conditional Sales Act (P. L. 1919, 





p. 461), although unfortunately the 
act is not referred to; and applies 
the law embodied in a little-con- 
strued word of the Sale of Goods 
Act (4 C. S. 4651), likewise not re- 
ferred t In brief. the case holds 
n goods are sold and de- 

livered in return for a check, it is 
a cash sale and the title to the goods 
loes not leave seller unless or 
til he $s regardless ) 





i r ita t 
ar 3 | a ra 
+1 + | . 
n it; and thirteen days 
the dealer went into 
receivership. The receiver sold the 


dealer’s assets, including the auto, 
free and clear of all liens; and the 
vendor, the holder of the chattel 
mortgage, the !andlord and the re- 


(Continued on: page 4; col. 1) 


Fitcgerald, 
Several parts of 


» BS 


259 N. W. 352 
the Sales Tax Act 


raise questions as to their validity. 
It is the purpose of this article to 
msider some of the points which 
may arise or have arisen, from the 
standpoint of the existing law of New 
Jersey and of the United States 
While not offering any panacea, or 
attempting to foretell the final dis- 
position of some of the arguments 
raised against the act, we shall con- 
sider some of the favorable as well 
as unfavorable legal aspects of this 
most modern mode of taxation 

In general, such statutes derive 


their validity through the exercise of 





the taxing power, inherent in sov- 
ereignty. They are not based on the 
police power Stewart Dry r00ds 
vs. Lewis, §5 Sup. Ct. 525, citing 
numer cases The Court tes 
this in Botkin vs. Wels upra, in 
liscussing the sales ta juestion 
there lt line petwee! 4 =X- 
eFCis ot pole p nd in 

- th y wer re- 

t ficult to r Pher 


1 s ) r r 

Tr t yr? i ge S 4 \ 
the cases arising under the various 
sales tax statutes have declared that 


the power is in the legislature to do 
as being either in the nature of 
a “license” or “occupation” tax.| 
Norman vs. S. W. R. R. Co., 42 Ga. 
12. Winter vs. Barrett, 352 Ill. 44t.| 


Moore vs. State Board -of Charities;| 


} 


1935, the Governor of 


239 Ky. 729. Knisely vs. Cotterell, 


190 Pa. 614; 46 Atl. 861. Stiner vs. 
Yelle, 174 Wash. 402; 25 Pac. (2nd) 
1. (On the shadowy differences be- 


tween so-called license, privilege, and 
vccupation taxes, cf. Cooley on Taxa- 
tion, 4th Ed 45.) The South 
Dakota however, had some 
difficulty in sustaining its particular 


par. 
Court, 


act on this ground (Botkin vs. 
Welsh, supra) In reterring to the 
broad incidence of the statute in 


the decision declares the 


concept of “taxable privilege” highly 


question, 


artificial, particularly where, as here, 
the levy secured a percentage of the 
gross receipts dollar. The Court had 


doubts, concluded 


such extension valid 


serious but finally 


these however, New 
Jersey should find no difficulty in sus- 
the this 
Such taxes are not property or income 
the the 
no 


Under Cases, 


taining measure on point 
»f 
And 


or impolicy 


taxes, and limitations 
latter 


question a> to the policy 


are not applicable 


ot the measure will be heard. 


The New Jersey act, upon analysis, 


will be seen to have been carefully 
drawn for the most part, great profit 
having from the de- 


been derived 


cisions of other states. In many re- 
spects the present sales act seems to 
have gone to the constitutional brink 
and there halted In 
common with all recent legislation on 


precariously 


the subject, it seems destined to evoke 
the 
In general, other state courts have sus- 
tained similar legislation Cf. Hope 


continuous challenge in courts. 


Natural Gas Co. vs. Hall, 102 W. 
Va. 272, 135 S §82. aff'd. 274 U. 


S. 284, 47 Sup. 
State Board, etc., 
W. (2nd) 349. 
Wash. 402, 2 
Fox (Va.), 
denied 55 Sup. Ct 
s. Fitsgerald, 259 N. W 
have had provisions 
(Botkin Welsh) 
clared bad “in toto.” 
167 Ark. 551, 
A. and P. Tea Co. 
177 Atl 


E 
( Moore vs. 
729, 40 S. 
Yelle, 174 
91. Lang 
354, app. 
F. Smith 
352.) Many 


t. 639. 

239 Ky 
Stiner ws 
Pac. (2nd) 
175 S. E. 
im. « 


5 


us 


ra 


several 





US. and a 
Sims vs. Ahrens, 
S. W. $20, 


vs. Harvey 
423, 


271 Great 
(Ver- 


Dry 


5 


mont), Stewart 





Goods vs. Lewis, supra. Unless a 
searching examination of the acts is 
made, facile but fallacious conclusions 


mmparison. Each statute 


result 


from the 


nphell, et al. vs. Fy M 260 
N. W. 165: Reif 2 sary 355 
Ill. 104, 188 N. E. 889). 

In connection with the title and 
the provisions of the body of the act 


4 constitutional 


objection may be 
tenable. Article 4, Section 7 of the 
New Jersey Constitution, provides: 


“To avoid improper influences which 





(Continued on page 2, col, t) 
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THE SALES TAX ACT ° 


and he is not the one intended to pay 
it. 
Several provisions of the 





Sales 





(Continued from page 1) 


may result from intermixing in one 
and the same act things as 
have no proper relation to each other, 
@very law shall embrace but one ob- 
ject, and that shall be expressed in the 
title.” 

The complete title of the Sales Act 


such 


| . ‘ 
is: “An Act imposing taxes for the 


privilege of selling tangible personal 
property at retail, providing for the 
disposition of the proceeds therefrom, 
and prescribing the method of collec- 
tion.” A fuil statute 
discloses that its object is to tax the 
buyer of merchandise directly; the act 
i$ not solely what it purports to be, an 
excise on the selling privilege. Con- 
cededly the title of an act is a label 
father than a table of contents. (Get 
tuso vs. Baker, 80 N. J. L. 520; 77 Atl 
1038). And titles are | 

strued, a plain case bein 
declare a statute void 
Flammer, 47 N 
It is sufficient, too, if the object ex 
pressed gives I 
the legisiation (Sawter 7 hoe 
fhal, 83 N. J. L. 490, 83 Atl 
The 


inescapable 


reading of the 


iberally con- 
required t 


iardas 


J. L. 368; 1 Atl. 835) 


notice ot 


corollary to these principles is 
Because of the consti- 
tutional prohibition, the title acts as 
a limitation 
of the law The law 
beyond this. (Hendrickson vs. Fri 

45 N. J. L. 555, 565. Gibbs vs. North- 
ampton, 52 N. J. L. 496, 19 Atl. 975 
Pothamu s. State, 57 N. J. L 
30 Atl. 4&o) The cases to this 
are numerous 
title to the 


upon the 


enacting part 


ine ftective 


in the 





gent, non-protessio 
compliance with the constitutional 
(Empress Vanuta 


Newark, 109 N. J 


mandate 
Co. ws 
133; 160 Atl 
the body of the act 


IS ) 


In Article 4, Imposition of the 


Tax, it is provided 

“401. Tax Rat 

For the privilege of selling tangi 
ble personal property at retail 
this State, during the period con 
mencing July first, nineteen ht 
dred thirty-five and ending t 
thirtiet! mineteer mdred_ thirtv- 
eight, every person shall pay a tax 
of two per centum upon the total 
gross selling price thereof, except 
as in this act provided This tax 


shall be in ddition te 


Taxes 
402 Addi 4 Ss | 

Eve t ‘ tax 
imposed by this act, or t iverat 
equivalent ot id tax, t is Sales 
prices, except a hereinatter pr 
vided, and el dd t tax 
shall constitut art the price 
shall be a debt t rchaser t 
the retai 
be recoverable at 
manner as Whe 
the sales 
tion 
added t 
following 

(a) 4 s 
twe! 
tax 

(t 
m 
tl 
shal 
St 
m 
th 
the 
pri t 

(d { sa " g 
more tha dollar and twelve 
cents, the retailer shall add to the 
sales price on each eve dollar 
thereof the sum of two cents and 


on any fraction according to the 
schedule 

This 
to be separable and distinct from 


all other portions of this act, and 


above set forth. 


section is hereby declared 


| Tax Primer are appropriate here as 
1] he deemed .z onsideration | . - 

shall not be deemed ,.a nsideratio1 E i q 

hall not _— _ {indicating the construction put forth 
ind nent for the enactment o 2 

or mducement tor the enact t of upon these provisions. (The answers 


he whole or any portion of this} P : 
we. wa an in the primer are not intended to 
act i this sect Shall lor any), : . : 3 
act. lit ” | have the force of law, we are told in 


reason be declared invalid, the re- 


t shall 


— the introduction). 
ainder of this a remain , co. of 
mainder « a 2. What is the 





; ; Page “Questi 
and os ? an h- ] = 
an emect ane snail ° . 
Leshaias of the tax? 
operative as , 
I Answer. It is a 
een 


in full force 
be as completely 
though 
included herein.” 


It will be noted that in 


privilege tax on 
the busi- 
| ness of selling tangible personal prop- 
402 | 
P |} erty 


rporated a} 


this section had not | 
| every engaged in 


person 


section ” 


at retail 


“Question 15. Does the 


the draughtsman has in Page & 
strenu- 


in the 1 
1 . |consumer pay the tax? 
adaition to the | ~ 
The c 


increased price 


most 


severability clause 


ous terms It is 2 
in cae 3 Answer nsumer 
usual one found at the end of the act ‘i 





= avs an 
Sec. 1002) Its position 


(Ct 


here is| ' — 
| n price 1s the equivaient of 























» { h ref tive r ler Y | 
unique and the efiective reader may , 
" : e€ tax No comment is necessary 
re - what mounts tc n invita- 
ind in it what amou an invita . 3 
‘ upon this sophism 
tion to search theren r detectiv ‘ ' 1 
, : Question 16. Can the retailer pay 
IOVISOS " 1 1 
I ,| the tax out of his own pocket without 
To determine wh« every person | , ; 
a ‘ : |} Making an addit t tne price 
is (Sec or) Sseliers ext . 
4 | charged - 
ex 1Sive r t together we 
: Answer N ine Sales Act 
eter te the adeftinit T ersor , 14 
requires the retailer t add the 
r 1 Se ww! fore s 
5 livale the tax to the r ¢ 
» help, and w t resort to the 
text It ca refer t er ' 
R te at t 
t wi he ‘ or } ? é . 
ar water t rs 
that t « as ra 
Leg ture 4 é t Aine¢ < 
pr re, woe rT t t ‘ 
] r ey ix t s \ f 
t he | e must r t Ww 
¢ ¢ It ter . 
’ after er 1 On th 
, + +; ¢ ( t 
imptie t or ge t . } 
‘ ny} rising ror terpre g ft 
t seller il t a t 
\ r t t T he are 
} ( the th t ( t 
t tending t s WW that t 
act an It 
I ‘ dered ta S 
< kind re t € re 1 P 
1 seller. In the t cf ex 
rta ha t t ( v - . 
1 pr de that exemt 
4 g t at express ; . 
} err tter + a ce 
er er , t 
] 1 , + 
¢ eolier lr ght 
tax the buver rn 
¢ - s the tw 
ever retailer rt re 
. i the ee 
¢ gina r 
\ + 
Vhat effe n e€ give 
ariance tne 4 urt | é ( rt 
TY ft « pers 
ide the name or de 
Nect 402 pr frect tha 
Sc t the ta - the 
+ na datory - re rt add 
¢ | t ¢ - — 
a ust asc a s G 
the tax te sales price Her . 
» r effect it Ww t ava t 
ef the ex t tt t tax 
t 2 t the ubst r 
t ! er Ww r t t 
5 4 i 4 
t { t > 
r ¢ &Ta it tr t 
erative re 
+ wh to the evident intent the 
3 
‘ “ = " egisiature ; Es- 
‘ " ‘ ( R Pa ( k 
t t be ii- pers 
277 Ff 562 HY? 
. . 
\ I ¥ Q, RS N\ re. 2¢ 102 A 40K 
i at e re rpr 
¢ - ¢ 
a 
+ \ > 
x Q . 
= ‘ 
\ S ¢ > N g 
< F 
c Q 
‘ A; 
102 \ g 
S Q 
“ wt due process of la a 
5 Te] 
aon coal ih de TRANSLATIONS 
neanor for a retailer t r-\| Standard Translation 
tise or represent that he will not add Bureau 
" + + | 
the tax (sic) mposead Dy this act} 


All Languages 


654 Bergenline Avenue 
UNION CITY, N. J. 
tel. Pal. 6-1125 


to his selling prices. He is penalized} 
By in- 


for even suggesting he will 
ference the tax is not imposed.on him, | 











i 
| 


|cludes any discussion attempting to | that a buyer, affected by thie 
show a tax on the seller was the sole , 
intent of the New Jersey Act. 
the 








the tax from the purchaser” and sc 


in 






| 
\has a property right in his ¢ 
to buy, and a tax upon this , 
already entered into may be # (Continu 
ling out of a single propert 


There 
collect 





seller was “required to 









+ . c * + . 4 cl 
the New Jersey Statute, though for taxation and hence inva 
not expressly stated. There, in addi-| Of the four states (Verme~ 8 - 


tion, a 
the 
leit 
make rules 
whereby the taxes should be added tc 
the retail prices, whereas in our own 
act 
the legislature. 
that in the light of 
| ments 
room for the theory that the tax is 
primarily 


NESS 











collection fee of 3% was given | nojs 
There 


Tax 


Arkansas, and Kentud 
which this type of legislation hy 
judicial 
similar 

the basis upon 













































retailer. the legislature 
it for the 


setting 


Commissioner t 
forth the manner 


actio: 


to Sec 


nullified by 
substantially 
formed 
several of the courts have base eye 
that : 


have 


fixed by decisions the acts were 
stitutional 


The 


Gen 


the schedule is alread 
The court concluded 


such 


appear to be m 


require- 


Tax (AgiBe- 


March 22 @- ; well 


Iilinois Sales 
Assy, of Iil., 
stated that for the purposes of @i S:ates 


property ¢ 43. 049, a 


“there would 


1 


levied on the BUSI- 
SELLING.” N 


one tangible personal 


OF twith- mean or include farm prod Unit 












































standing that the levying sections farm produce sold by the pred 504 
would appear to indicate this f motor fuels, already subject v5 wet 
pose, the Court said: “The Motor Fuel Tax Law pre 
should be interpreted the light Of court of the state held that th _ 
what the legislature unmistakably , mptions violated the equa NTIES—Li: 
provided for therein, rather than in clayse of the Fourteenth ators Engag 
expressions found in it indicating a and also that section of th pproval of 
purpose.” The title difficulty stitution (Article IX. Se ators 
raised in this article was not appar provides that a privilege 5 ty ( 
r discusset relat to a form as to the class ime 
itut rovis 1 either cas t operates. The Court - 
i TN at -: t re ad t € tw reas t Cc Das > for SUA . 5 
d ons at bser the e€ case, as t farmer sells as i ft, Ch 
r . ‘ the other. mere ‘ sane e 1 come 
relic the repetitious ¢ scope of the act, and, further etendant, Vi 
: egislators To refute Motor | Tax impose 
t ew t gh the Cz rnia upon the consumer and if sis one of 
’ not quoted or scussec the exemption were allowed County 
Ke cky Court, the latter gaged the business of ee money 
that n strat i at is fuels would be subject to no tagPaintitts for 
ant is that at referring to the Winter vs. Barrett, 352 estig, 
er dogs can't conta ws N. I 3 The Illine tor of 
élative to the imitates 4 on passed a wit 
) irse the seller pa r the isolated sa amo y 
t tax it t pa the the same rt ral sui 
sense suffering oss is done t sti a reasonable ‘ was m 
er A point against the - § tax was in th strike 
é gathered 1 rt mn 1 the “busines 
5 at merchandisers who se 1oth- tangible personal proper: 
ost g ° + te’ cents Barrett. 35: 0 ard or 
. . ( int 
not exempt though they cannot am SC Count) 
the tax lf this is soit seems toperly j 
¢} the other hor f the dilemr the St 
a tax the seller s¢ it 4 1 of sales of farm pr mons 
s that ss of tal protectior rs was reasonable bear? ' the pr 
angerously appr ed. We sug-. basic economic conditions : 03, P 
gest owe r, that e tax 1s meé t ree 
t the r t t (Continued on page 5, ¢ thout 
? sens Itimate ae ————————S . ea 
iaint 
t € act pyect 1s tax I a 
t r, though appearing t Sia, 
seller title. However New Jersey |" 
; all r of th 
‘a cecariy iat, | TITLE INSURA 
é r t € SSa;rliy Ta 


erator Restrospective laws per JERSEY GITLE 200 tore 


ght then be held to impos Anywhere in New Jers Sion bitte. 


‘ux unnte wie ~~ (JERSEY MorTg@ai =" 
bt t & Title Guaranty Co  authoriti 


Uncer Seperrwmon Siste Departmes! of Bests ; . 








ss they inter-| [BBVILDIAG ELzAse 
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ent Decisions 





















































gence for the detection, arrest, in-| quently done, to be construed as if 
the amendment had always 
there ; 
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z | cited cases. The holding was that 
i. (Continued from page 1) expenses incurred thereby, certified! thoroughly becomes a part of the| the corporation's common stock. No| “stock once issued is and remains 
mune to and approved under his hand, by! original statute that it must be con-| other action relating to this change} outstanding until retired and can- 
i ~ citizen with this under-| a judge of the Court of Oyer and) strued, in view of the original stat-] in stockholdt was taken by the! celled by the method provided by 
v P here is no limitation or Terminer or judge of the Court of ute, as it stands after the amend-] stockholders prior to January 1,! the statute for the r@tirement and 
fermen aff rded a natural-born citi-| Quarter Sessions for any county, ments are introduced and the mat-] 1933, and no certificate or statement! cancellation of capital stock.” The 
“er ’ whether this defense in- ghall be paid by the board of chosen ters superseded by the amendments| thereof was filed with the Secretary | assessment was therefore propet. 
tion hal aring of arms within or) fre yiders thereof (whenever the The statute may place! of State on or before that date. On Judgment affirmed, with costs. 
ti r territorial limits, and san hall be approved by utor in an embarrassing! February 2, 1933, the corporation 
of m naturalized citize car ard of chosen freeholders:) pro- position, in in the proper per- | filed with the State Tax Department MUNICIPAL CORPORATIONS —~ 
Ui greater right—he car led, however, that the amount or formance of duty he may require; a report showing that, on January Assessments — Improvements — 
ve base lf-imposed limit upon the ar ts to be expended shall not the aid investigators beyond the! 1, 1933, it had issued and outstand- Benefits — Expert Witnesses 
were . allegiance. x the board number diteaal by the statute andj ing 100 shares of common stock of Qualification 
s of s regular may expect compensation be paid|no stated value. The State Tax! Bergen County Circuit Court 
ax | Agee - ore inless to those investigators, yet, the| Commissioner, disregarding the ac- Overbridge Realty Corporation, et 
ch 22 a 5 cally au- amendatory ct of 1933 offers no! tion taken by the stockholders, levied als., vs. City of Hackensack 
ses . 9 z the recognition of the}a franchise tax for the year 1933 on July 10, 1935 
erty ¢ zs Si curred. In Stephenson} 21.700 shares of stock. The State Morrison, Lloyd & Morrison (by x 
1 prod United States henson, 102 Equity, 50 Law,| Board of Tax Appeals affirmed this William J. Morrison, Jr.) for 
he Pr 504, 505, Octob a5 Kalisch said: “In inter-|Jevy; and the corporation sued out) Appellants Overbridge Realty 
ut rt deny the peti- Pt ar onstruing a statute, the | writ of certiorari Corporation, Christopher W. O., 
prejudice. r 2, ¢ nust consider: 1. The Old Prosecutor asserts the actual can- Schmults, Arkay Holding Cor- 
th ; en The Mischief, and The | cellatior n December 29, 1932, poration, 329-331. Main Street 
qual pragNTIES—Liability for Investi- be " It may be well said that | within the intendment of the cor- Corporation, Main Street Hack- 
th Engaged by Prosecutor— pleas f I ’ islature contemplating the| poration franchise tax act of 1884 ensack Corporation. 
th sproval of Board of Free- sonal and lawful diligence for the conclusiveness of the certificate of| (4 Comp. Stat. 5286), as amended by Warren Dixon, Jr., for Appellant 
S, sider te arrest, indictment and con-. the —_ is laid down in Lindabury } ‘ hapter 98 of the Laws of 1932 Alice Eager. 
a6 - ty Circuit Court t if offenders against the laws, vs. Fr iIders, sought to effectuate} (Pamph. L. 1932, p. 168), of all the Winne & Banta (by Horace F. Banta) 
e ne s. County Ber-| and all necessary expenses incurred! a change in the existing law and by | stock, preferred and common, then for Appellant Anna Marie Borg 
wh thereby certified to and approved this amendment did so. This is} issued and outstanding; and _ that Atwood C. Wolf and Charles Hersh- 
¥ 5 ler his hand, by a judge of the) clearly a legislative right. fprowngy were on the taxing date only enstein (by Charles Hershen- 
ies ff, Chandless, Weller & rt of oyer and terminer or the The plaintiff is seeking a judg- | 100 shares of common stock of no stein) for Appellant Fox Metro- 
idge of the court of quarter ses-| ment against the County of Bergen,| stated or par value issued and out- politan Playhouses, Inc. 
iant, Walter G. Winne sions for any county, shall be paid I will conclude that the right of} standing Hart & Vanderwart (by Cecil Hart) 
se »y the board of chosen freeholders Adamo t compensation depends | But the statutory requirements for for Appellants William A. O’Bries 
4 ne of several suits filed thereof.” upon the approval by the board of | a valid concellation of the issued and Hanover Bond & Mortgage 
io County of Bergen for the Under this statute of 1898 the Chosen freeholders as a_ condition! stock were not met. Paragraph 27 Cn 
of : money alleged to be due ige’s certificate is conclusive: | Precedent to his right to such com-) of the General Corporation Act, 2 Donald M. Waesche for Respondent 
¢ for services rendered Lindab ry vs. Freeholders, 47 Law Pensation E _ Stat 16l2, vi amended by On Appeal from Assessment 
352 Stigators appointed by 417, Irving ys Applegate, 49 Law There was no such approval. Un-} Chapter -— = oe Laws of 1951 Caffrey, J 
ss rT the Pleas. The 377 ler the ums ‘es the complaint| (P amph. | 1931, p. 542), prescribes On March 17, 1030, the City of 
with resne PA +} Se aetth tas towed that waiter the will be stricken | the mode ee procedure for making Hackensack idopted an Ordinance 
ds amo will be Spositi Statute 1933. under which th penne aie hontai ae contemplated (referred to as Ordinance No. 113) 
né I its mentiot tiff claims, there has been add-| CORPORATIONS—Franchise Tax 20 sia It ordains that a change of providing for the extension of Berry 
le 5 Hae the | A ever the same shall be —Reduction of Outstanding this character shall be approved by Street, from State Street easterly to 
+ oth a - pla : dna ee Capi tal Stock j two-thirds in interest of va bs likes Sever Street—e distance of two Sisdn 
nes ; 5 : led, however, that rsey Supreme Court | ot stockholders having voting pow said Ordinance further providing 
ope 47 t amounts to be ¢ Wheels, Inc., vs. J. H. Thay-/| €Fs ee Seventeen exted by for the acquisition of nine parcels of 
Ss cs : = echol shall not exceed the amount er M Tax Commissioner, | Me board of dir ¥ tors by resolution land (described in said Ordinance) 
a ‘ f Bergen has fx, eget For Prosecutor, Everett B. Smith declaring that “suck _amendment, wececsary. theeeter aad for ae 
Ken peers a ee Iders For Defendant, David T. Wilentz nena = see <P aaeeinet: ment of the cost thereof. These lands 
ii the suit, ropriati nd Solan puighesee mrneet aoe: were acquired between July 20, 1931, 
far r mons issued re S spe Heher an Perskic JJ Per Cur ‘tert: eget F dana wees and December 2, 193! Section 3 of 
abl € provisions of . r t the im po nang ee ae pies a eCie said Ordinance provides “that the 
n 703. P. L. 1918. C} Q5 ; pres Prosecutor a New Jersey cor-, to valid corporate action Knicker- aforesaid improvement shall be made 
; rge Counts C1 a t PF poration Its amended certificate of bocker /mportation Co. vs. Board of ae 
ioe ; yy ea he * ae | if 
- it ju ecion hes how r. the { ine rporati n author inn ms pes ae 4 74 = fe = ys (Contioued on page 6, col. 2) 
2 1use of action set f ” rt f 40,000 shares of no par value stock} stein-Fineberg Co. vs. Board of As ; 
_ t , on he ats ~ three classes, viz.: 1,000 shares‘ sessors, 83 I. ty BA 
s alleged in said com- po} 3” Car gi of convertible preferred ; 9,000 shares The claim that these provisions of >@ > >> 4 
I cause of action Tak o the nstruction placed upon r non-convertible preferred; and. the statute do not apply where there: ‘ > 
ersey r of the named defer Section 95 of P. L. 1898. we must res of common stock. The}|is a mere “decrease of the amount BERK’S $ 
URA clude that the legislature at the preferences conferred by the two} ot shares issued and outstanding,” Terminal Print Shop z 
ils llege to hav ime of the e tment of the 1933)| classes of preferred stock related to] Incorporated 3 
New Je ge Ils for services alleged amendment knew of the existing law the payment of the stated Gividend, | >Telephone MArket 2-1995 z 
rendered or to have and by force of the amendment at- and participation in the corporate : . Service 
ORT approval thereof by t mated and did tak the right of| assets in the event of liquidation,: THE REPORTER . sept payment : 
nty Co ties, Prose 1 to expend money in, Voluntary or involuntary. Redemp- COMPANY > meus sie _ wa z 
ea o legal duty on th - f —_ tir rights upon stated terms were aw intin 
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5470 dered to the Pros regarded, and the issue de-, Department, showing that, on the (New Jersey Representative) » OUR, SO SOCURy > 4 
errr Ploeac Most if thes rag ols ‘ pepe : y = TY Geet das 4% that month had 21.700 os Valley mend, . age eneetate 4 @ 
rica . t trl r d as the act of 1898 The 1 lay lat month, ad 21,/ Tel. Montelair 2-075 » en i o 
. been disposed of Court cannot ignore the mandate of! shares no par value stock issued} i ——— a 
ua wing stipulation: e legislature through the language! and outstanding in the following ,= SBE” O0=0Oea@>"aeew ww ['' 7 pees 
W ver the same is approved by classes, viz 1,000 shares of con- 
‘LE plain Samu yoard of chosen freeholders,”| vertible preferred; 700 shares of| 
a by the Prose-| 14:1, celates 1 “expenses” com-| non-convertible preferred: and 20,000} ° Ti | \ e 
< Pleas of the County , mplated both bv ‘ie act of 1898 shares of common stock. A fran-| Essex Union it € ervice 
> illeged in said nd the a mendment of 1933 In chise tax was levied accordingly. ” BROAD STREET NEWARK, N. J. 
for , State, Edmund Bartlett vs. The In- \t a meeting of the board of di-| 190 . . Mitchell 2-073 
’ plaintiff performed papitants Trenton, 38 New Jer- rectors of the corporation held on} ‘ . 
as r the Prosecutor of Law. 67, the Court said: “In| December 29, 1932, the holders of all} COUNTY SEARCHES 
eged ir aid ¢ , nstruing ff a statute. every {! e shares o stock, preferred and , 
TON Ne yart of it must be viewed in con- comm ssued and outstanding For Lawyers Only . 
‘ bill of the plaintiff) nection with the whole, so as to. (the outstanding shares then totalled | H. O. L. C. ATTORNEYS are invited to use our facilities in 
a y the Prosecutor of ike ‘te rmoniz¢ ESSEX, HUDSON and UNION Counties. Rates in accordance 
the Judge of tl cal a sensil with H. L. C. schedule. wine 
rter Sessions, as pro- ,. wislesune Prompt Service 
statutes id th ndment A. M. SIEGEL a 
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cients Board f Cho ’ s. The State, 54 New Jer- 1180 Raymond Boulevard ‘ © 90090909000 v08 “"@ 
ie County t Ber- sey 1. where ( rt said Newark, N. J. . g 
A statute h is amended is MA 3-2219 Hotel 4 
‘ ited this s - sreafter. and as to all acts subse- 4 
CO.. r n the lica- Sei tiles as b h z 
se = Hildebrecht } 
_- 
o af : . | OO0OO0O< © oo< ‘ oOo4 oe Trenton’s New Fireproof Hotel 4 
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Ss as most log sé} sons within the jurisdiction and equal! not potable water delivered in bottles. 
€ other courts scem more) protection of the laws is a pledge of) such as one finds in business offices 
ire Of excuses, rather than equal laws. (Vick Wo vs. Hopkins,| of the larger cities of the State? Is 
as to the reasonableness of 118 U. S. 360. 6 Sup. Ct. 1064, 30 L.| not the tax on magazines founded 
articular exemption Ed. 220) Equal protection is de- upon a base limit of eleven cents, ar 
point to consider in this pendent upon the rights enjoyed un-| bitrary, when the base limit for all 


rd is that of difference in rates./der the state laws (Nashzile, etc.,| other taxable articles is set at thirteen | 
reason | 


newhat | 


a tax 


Ik, the 


he Alicwi” equal protection of the law | inequality in actual result. (Cotting on sales of cream and not mi 
. “ eG heavier tax burden was zs. Kansas City Stock Yards Co.,! legislature defended itself, declar- 
“ . pon chain stores. ( Great! 183 U. S. 110, 22 Sup. Ct. 30, 46 L.| ing that it did not wish to interfere 
- j : } Pacific Tca Co. vs. Har-| Ed. 92) Equal protection of the, with the powers of the Milk Control 
rs “7 Atl. 423.) The Virginia Act’ law means subjection te equal laws,; Board. But the Milk Control Board 
similar provision directed applying alike to all in the same situa- Act (P. L. 1933, p. 353) gives the 
4 a res, but the state court up- tion (Southern R. ( vs. Greene, Board jurisdiction of both milk and 
— the ground that the more 216 U. S Sup. Ct. 287, 54 L.' cream. As already noted, the law in 
eer the stores, the greater the Ed. 53 classification must, this regard is well detined, althoug! 
lis State in grar nreasonable to warrant judicial extremely liberal. The basis of the 
ld tary, etc., protectior (See , interference Silver vs. Silver, 280, decision as to the validity of these ex 
a Stores vs. Mitchell, 59, U.S. 117, 74 L. Ed. 221, 65 A. L. R.; emptions will be primarily factua 
~ 2 7®9 hell Pen 139 This right of equal protection i. e.. whether they are reasonable o 
ay U. S. 576, 52 S Ct. 27 res that a cat f rights whe the e arbitrary. The State 
R= S. 672 P S¢ ere arbitrary 1 t ome reasona ground 
ers 122 g Ss r t r g these exemptions ‘ 
20 t Miss ‘ 28 194, 160 N. |] 86, al 4 " However t ‘ 
19 ’ S a7; U. S. s7s, 2S Ct r et ( r d on ¢ 
4 vas contested upon the -2 99 Tax regula-| the dit these ections wil 
rus . t ° s t r Ss s dest z a 4 as the 
ie j . r rae por } r as t ed € irahie re the res 
wholesale ] ® ts 2 general! of the atut 
ND > npos n, de- g t 1 the aiscr m ¢ Asar s nen t ( HusiIness 38 
greater marg pr t state egislatur ip a proper rigl u C¢ ian 
i r s This Poy " 2 7 > | aa 4 S. 312. 42 Sup. Ct. 124, 66 I 
La Vas ad te tl 2- < Cr T Fx Ro2) Ed 224 ( } yoett { 7 
s Supreme Court Ipa arbitrary, s classi- | Ba / 278 U. S. 108. 490 S Ct 
vs. Pennsylvania t Vetrot heatre | 57, 73 L. Ed. 204: New State Ice ( 
S. 292, H Oup. Lt. i2 ae z 28 Uz. S. 61, 33 ma 8s U. S. 262, 52 Suy 
rac vs Lee, BB U S.)<.. 4 141. a7 L. Ed. 73 Ct. 371, 76 L. Ed. 747 one must 
State L d of Chari- \ one examines the vy of not lose sight of the process 
5 New lJersev in this regard, one finds; clause of the 14th Amendment of the 
t to the question at mself in practically virgin terri- Constitution Where _ the 
aration of the Supreme) tory The courts of this State have) “equal protection of the laws” clause 
re . i ey vs. Richmond, (227|\heen concerned almost wholly with! of the same amendment is perhaps 
a 477 Sup. Ct. 318, 57 L. Ed.!tax litigation concerning property.| more applicable to the determinatior 
R hen the matter con-! The constitutional mandate that/} of the section just discussed, the “due | 
is. BG the determination of the busi-|~Property shall be assessed for taxes | process” clause goes to the validity of 


ation which may be 
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ut a license and pay ryles, according to its true value,” | tent the former is dependent up 


under general laws and by uniform! the statute as a whole. (To some ex 


on the 


arious 


lition of obtaining such! ; Art. IV. Sect. 6. par. 12) has been| latter.) Within reasonable limits, a 
power of the state is| conscientiously limited in its applica-| state legislature may classify v 
limitations, save those | tion. This requirement does not ap- | occupati for taxation and 1 


guarantee of due process! ply to license taxes (Johnson vs.| 
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‘qual protection of the law.” | 4 sbury Park, 38 N. J. L. 604, 33 Atl. | 





an elaborate discussion|8s0; Standard, etc., Co. vs. Att’y| 


taxation, the Supreme | General, 1 Dick. Ch. Rep. 270, 273;|1 VOLTAIRE A. GICCA |) 


United States declared | Pipe Line Co. vs. Berry, 24 Vroom | Mexican & Brazilian Lawyer 


Act unconstitutional, on | 212: State Board vs. Central R. R.} 342 Madison Avenue 
it imposed an arbi-|(Co., 19 id. 146, 347; Shill Rolling New York City 
reasonable classification | Chair Co. vs. Atlantic City, 87 N. J. VAnderbilt 3-1285 
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The Sales Tax Act limited power to the state, as it pre-| Co. vs. State Board, 97 N. J. L. 386 different specific taxes, if the enact-|vs. Soule, 74 U. S. (7 Wall) 433, 10 


applies alike to all within each E d. 95; McCrary ws. United States, 


as discussed ante. Even though}105 U. S. 27, 24 Sup. Ct. 760; 2 


a license *2x_s! should destroy a busi-! Willoughby, Const. of U. S., 2d Ed, 


ness, 
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alone. 


that 
ot jec 
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it would net be invalid or re-! Sec. 377; 3 id., Secs. 1230, 1232. To 
compensation upon that ground the opposite effect, where it is so 
Those who enter business take | arbitrary as to amount to a confisea= 
risk. There isjno constitutional | tion and not a reasonable exertion of 
tion to exacting a discouraging- | the power of taxation: RBrushaber vs. 
- Ry., 240 U. S. 1, 24 
ving up a business when the leg-| 36 S. Ct 236; Nicholas vs. Coolidge, 


ate Of taxation as the alternative 


islature has full power of taxation. A | 274 U. S. 531, 274 U. S 531. 47 Sup. 


State 
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existenc 
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WE HAVE ONLY ONE BUSINESS 


INSURING TITLES 
TO REAL ESTATE 


We do a specialized business of insuring titles to Real 
Estate nothing else Zecause of this, our assets are ab- 
solutely unencumbered by outstanding contracts or guaran- 
tees for the repayment of prin ipal or interest on guaranteed 
mortgage bonds or certificates of any kind. 

This Company’s total resources are available for the protec- 
tion of its policyholders. 


LAWYERS TITLE GUARANTY 
COMPANY OF NEW JERSEY 


» ORGANIZED 1927 - ; 
Nelson Place Newark, N., J. 
Opposite Essex County Hall of Records 
Tel. Mitchell 2-7875 


Insures titles to real estate located in any part of 
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(Continued from page 3) 





\ as a local improvement st 
thereof shal! 
property benefited thereby in the 
mer required by law.” An appropria 
tion for the prosecution 
provement was 
Ordinance. A further appropriation 
was made on Apri! 4, 1932 

The improvement 
the aforesaid Ordina having been 
completed, three commissioners were 
on April 18, 1 
propriate resolutior, to make a 
assessment against the real estate th 
may have been ber 
in value by such improvement 

The Assessment Ci 
after first having heard | 
who presented themselves to be 

and having 
viewed the 

ment benefited !y 
submitted their 
sessment, which 
a map referred to 
the lands benetited | 
ment. This Report was on 
19, 1932, adopted 
without alterations, 
body of the city 
improvement 
in the sum of 
the share of the (¢ 
and the balance 
ed against 
but one exception, all proy 

ers affected hy 

ing aggrieved 

to this Court fr 

sessments 
vidual 
levied against the pr 

M. Barkman 

Club for the 

were aside 


be assessed upon 





man- 


said im- 


also made under said 


132, named rv Ap 


efited or incre 
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I 
til 


loners 


! - 
also entered upon and 


premises in their judg- 


said 


writter 


impre 


vvement, 
ort of 
yanied by 


Was accony 


therein, showing 


yy said improve- 
December 
and onfirmed, 
by the eg 


The st 


reported as 


verning 

of the 
was being 
which 
$67,393.94 
375.59) 


$289,772.53, 
ity 


(£220 
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ASSe@Ss- 
With 
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sment, teel 
tled 


the respective as 


property pwhers 
erty 
said asses 
by said levy, app 
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made agair 
property in iss 
ind the Or 
mprovemet ifor 
set ind subsequent 
certiorari, reduced by the Supreme 
Court (Barkman, ct als. vs 
Hackensack, 114 Law 306 
Prior to the ; 
was 
in a souther!s 
State Street 
block 
Main Street being the principal busi- 
ness 


ype 


a public thor 


dire 
State Street is but one 
westerly from Main 
highway of the City 
Street, as 
Street and continues 
with Main 
River Street runs paral 
Street block to 
Street next to 
Camden Street 
north is 

The 
these 
following: 

(1) William A. O'} 
owner of lots 3, 3A, 3B 
in Block 401A, was assessed the 
of $6,805.50 
to the 
opening of Berry Street, consisted of 
a_ tract I 
frontage on Main Street 
mately fitty-two 
hundredths { 
proximately on 
feet. It is now 
Berry Street, 
story brick building 


extended, begins at State 
ingles 
River Street 


with Main 


Che 


Street and 
one 
the si is 
ammd the street to 
Pacific Street 
appellants in this Court 


present 


proces 


This property, prior 
acquisition of 


of land alread 


und) thirty-fin 


by a depth t ap- 


hundred seventy 
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mciudi 
is erected on thris ippell aunt's 

(2) Overbridge 
tion, as the 
401A, was assessed the sum of $14 
28.01. This et 
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the opening of Berry 
fronts 
distance of 
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as the owner of lot 23 in B 
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The 
sessment 
of Berry Street (as open 
a frontage on River 
ly opened) of 103 feet 
om Berry Street 
feet. This property ts 


wher I t 4 


property 


1 
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T7"H.00 


assessed the sum 


premises 
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a frontage 
1 of 207 
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posite that owned by the Oritani Field} Main Street of &28o. feet 
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t Berry Street 
) Overbridge Realty ( 
wher t lots 32 a 
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5.73 Before the 
Street, thi pr 
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and 34 


the sum 


33 
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premises have a tr 
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¥y Street, the propert 


ntag 


and with 
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Current Decisions | _(4) Hanover Bond and Mortgage | tained a frontage thereon of 10844. opening and extension af Berry Street. | value of the lands- before th by 

| Co., the owner of lot 6 in Block 40?, | This property adjoins that of the Fox] An assessment. is imposed for an! ing of Berry Street and’ th® 4 
| was assessed the sum of $11,735.03. Metropolitan Playhouses, Inc. nl 
The premises affected by this assess- 


The assessment against the Oritani 
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Field Club, as the owner of lot 1,j can only be justified when propor- (1) The property of° Wilf, 
Block 401A, was in 23,- ltioned to such benefits Any cost| O’Brien, a one-story brict 
>21 6e a ohn = : — “os si 
221.6 le the st; beyond that measure must be imposed | with store 34 ie - 
+ ’ , 1 ; ntinu ‘ 
yropert »wned ) Agnes \\ m th yu at larg (x at - 
Dbarkmarl Lot I! Bl K 407 was nts are tt assessabk t ny 
the su t $3,740 [hese assess- t wi legalizes an t ll. 
ts were s sid the Si eme ea sent be: ¢ 1. for saesones 
( r M 28, 1934 Jritani | 1} accruing a represents tl e fr a . 
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S05 y Mis 490 ands ~ 1 ven t ¢ P , 
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I: ( Ag M. Bart cx 
i 4 > ai iTn i at Pr FF e Witnesses 
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k ! k " tl assess t 1 is r ane - t res ¢ , : mph. 
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x erry Street and t and pr t be t -| la rderng t] ‘ t cP 
I t t juisitior ar t pert s . ecessar nere 1 iis . 
ssment ther dies ar im an ass \ sed, should must also affect t al egg? 
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K » 15s t Avner | mI t ‘ . ; ff f sa 
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appea when st r and wit wa MW this propert “ie 
vr this improver t tk ] ts spe al Dé ts deri had a rontag M 2 a 
Hear thes yroceedings Assum 
ug g ‘ rom the impr t. State (Re derived some be nt : 
1 e ider ' . nd + 1 r : r > SI 
ler iderat N ted! nolds) vs. Paters 48 N. J. L. 435;/ of Berry Stre Tha “a 
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— — omg , assessment, it must affirmative ap- 36,505.50 [The assessment 
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, vel witne XCESS the peculiar benefit, ad-| mew assessment being fixed ; 
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and dent Without com re d by reason of such} bridge Realty Corporation 
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; wensel. that it is m ale 1 . 2 £ cone 
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- ght pay a dividend with- 
t ‘rom fl she consent of holders of the 
t @ par non-voting stock without 
: iding for payment of twice as 
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lders of $5.00 par voting 
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that the purpose of his appli- 
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fect of said illegal amendment 
a any similar amendment 
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ws mplainants contend (cf 
it ag Scott, 12 N. J. Mise. 17; 
educed4 aor thet cone 5 de 
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1935 
Tustice Lloyd 
For Appellant: Aloysius McMahan 
For Respondent: J. Theo. Begen., 
Mark A. Sullivan 
Appeal from District Court. Affirmed. 
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Plaintiff sought to recover rents for 
an apartment after temporary occu- 
pancy, subsequent removai and later 
of the 
grounds that defendant was insane at 
Prior to 
in- 


disafrmance contract on the 
the time contract was made 
the 
sisted upon a complete decoration of 


executing lease defendant 
the 6-room apartment and scraping of 
floors. This done t 


faction. termina- 


work 
After the 
the lease an 


the 


was 
her 


Satis 


tion of the period of in- 





ition in lunacy was had and it was 
that the 
was insane as of the time of its taking 


defendant 





detert 


also for a period antedating the 





making of the lease. This case was 
tried without a jury and the judge, in 


ling judgment t m- 


» plaintiff, cc 














ded that the defendant was to all 
tents and f voses capable of enter 
g into a contract since her insanity 
vas at that time apparent to the 
plaintiff and although there was 
aisamrme ‘ the ti tract defen 
ant receivec benefit therefrom 
Heec I t there vVaS ample ev 
i e ti snow t f 
nsane t at 
re that fact v 
tiff Wher Ch 
tered int good fa with a 
S é pers vit t om of the 
insanity and before an adjudication of 
the ane s executer 
‘ r if rt, it will t be set 
aS i¢ inless parties can be restored t 
their original posit ~ wt. i 28 
14 R ( L 584 laber W’¢ 
J = 7 
lude t affir 
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| CONTRACTS — Lunatics — Disaf-| CONTRACTS—Statute of Frauds— 


firmance—Restoration to Status! 
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Agreement Not to be Performed 
Within a Year 

New Jersey Supreme Court 

Dolan vs. Miller 

Teele > 


2 
uiy us 


in 


‘ 
I 
Justice Lloyd 


For 





Parsons & 


Quinn, 


Theodore D. 


Appellant : 
Deremus, Parsons, 


For Respondent: Durand, Ivins & 
Carton, J. Victor Carton 

On Appeal from District Court. 

versed. 

Plaintiffs 

alleged joint employment, the wife 


sought to recover upon 
ar 
to act as laundress and the 


caretaker for the defendant. 


Ss 


husband 
The 


the contract 


as 
wife alone testified as to 
and testified that in March, 1926, she 
applied for the position for herself and 
That 
that she would try them out and if at 


her husband. defendant stated 
the end of the month they were satis- 
they be 
testified further that they 
1932. ( Yb- 


proots tending t 


factory would hired by the 
year. She 
were discharged on June 3, 
jection was made t 


show a hiring for a year as contrary 


to the statute of frauds. Plaintiffs 
sought to recover for services ren- 
dered during months of May and part 

f June w had been performed 
and for balance of month of June and 
J in which no services were per 


formed. Judgment for plaintiffs in 


amount claimed 
Held: That there was error in the 
admission of the proof and there was 
further error in the submission to the 
fact of hiring by the vear 
1 5 of the Statute of 
des that ‘no action shall 


on any agreement that 





t is not to be performed within one 
year from the mak hereof unless 
the agreement upon such action 
shall be brought or some memoran- 
dum or note thereof shall be in writ 
ing and signed by the party to he 


charged therewith or some other per- 


son thereunto by him or her lawfully 


authorized That the contract was 
entered into March, 1926, dependent 
upon whether the service was satis 



































actor} That in McElroy vs. Ludlam | 
Court Appeal—Ground of Ap- 32 Ff. 828, it was held that a contract 
peal—Contrary to Law r compens for services, the em- 
Jew Terse Supreme Court pie ent t e i a year or years 
“yee ae ( ommence at a day subsequent 
' - e making of the agreement was | 
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~ ee eee Pecans ear fr t and could not 
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Theodore J. Labrecque | 
| 
{ 


Re- | 


_ | posse ssion of the 


Pierson, Schroeder* and Brand, So- | in themselves, in the absence of ex- 


licitors of Defendants Nathan 
Bill for Partition, Decree 
Complainant. 

This is a suit for partition of lands 
Owned by Solomon 
Nathan. He acquired the lands in 
1885 and lived there with his wife 
and family for about two years, at 
time he left)them, never to 
return. On May 19, 1884, he exe- 
/cuted a deed, in which his wife did 


On 


formerly one 


which 


not join, conveying the premises to 
one Esther Friedberg, who conced- 
edly was only a dummy for Nathan. 
On June 12, 1884, Esther Friedberg 
executed a power of attorney to Na- 
than, who, as her attorney-in-fact, 
executed a deed dated January 19, 
1886, the lands to his 
mother-in-law, Jette Nathan. The 
main question in this suit is whether 


conveying 


or not this conveyance was absolute, 


or whether, as contended by defend- 
ants, it was in trust for the benefit of 
the children of Solomon Nathan. Both 
the foregoing deeds, together with the 


power of attorney, were recorded. 


There is no record of any declaration 


of trust executed by Jette Nathan, al- 


though the defendants claim that such 
a document was executed, but was 
lost. 

Jette Nathan died in 1905, leaving 


a will whereby she devised her resi- 


duary estate, one-half to each of her 


Jeanette Rosenberg 
Ernestina Nathan, 


Nathan. 


assignee OT 


| two daughters, 
wite ot 


and the 


Ss Complainant 


but 


lomon 





claims as all one- 





h of the one-half interest, if any, 


inheritance 





from Jean- 

1914. 
Harry 
Nathan 


1g by 


Rosenberg, who died in 


The 


Nathan, 


defendants, Ralph and J 
sons of Sol 


| 
| omon 
| 
| 


and Ernestina Nathan, claim the en 
tire premises; alleging first, that 
jthey had title by virtue of the lost 


declaration 


Nathan 
children 


of trust by Jette 


for the benefit of the 


an 
made 


of Ernestina Nathan, and, second, 
that since 1886 their mother and they 
until her death in 1921 and _ they 


since 1921 have been in peaceable 


premises, claiming 
the Sa 
That “in the 


written 


me 


ito own 
Held: absence of the 
production of declaration 
x {f trust, proof of the lost document 











| planatory 
for | 


évidence, proof of an 
ouster of the true owner: whereas, 
in cases of privity of title such as 
between tenants in common, the acts 


'of possesion of one tenant will, in 


the absence of satisfactory evidence 
to the contrary, referred to the 
community of title, and there must 
be decisive evi- 
dence of an ouster by one tenant im 
his associates than is 
prove that a person 
possession has 
ousted an owner in severalty.” 

Decree advised as prayed for im 
the bill. 


Abstracts of 
Public Utility 
Decisions 


President of 


be 


clearer and more 
common of 
necessary to 


having no right to 


Harry Bacharach, 
Board, Presiding. 


In the matter of the application of 
Rankin Johnson Edward W. 
Lee, Receivers Trenton Transit 
Company for approval of Municipal 


and 


ol 


consents for the extension of Route 
“T” to Hamilton Township and for 
the operation of twenty-one buses 


thereover and 

In the matter of the application 
of Rankin Johnson and Edward W. 
Lee, of Trenton Transit 
Company for approval of Munieipal 
consents for the extension of Route 
“T” to Ewing Township and for 


Receivers 


the operation of twenty-one buses 
thereover 
George Gildea for Receivers of 


Trenton Transit Company. 

Applications by the Receivers of 
Trenton Transit Company for ap- 
proval of consents of the City of 
Trenton and the Township of Hamil- 
ton for extension of routes. 

Approved May 2, 1935, 

In the matter of the Application of 
the Pennsylvania Railroad Company 
for permission to discontinue main- 


taining an agent at Kingston and 
continue same as a non-agency sta- 
tion. April 10, 1935 

Appearances—W. Holt Apgar for 
the petitioner ‘ 


James I. Bowers for Objectors. 


Application granted 
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eh *e | Street as would be opened, thus mak- | 
an (Continued froma nace 6) pened, thus m 
3 Tax Appeals hoo nee ee ing the extension of Berry Street 
SBREMPTION—coariabi titu- LEW ea eee , tuted plo 
OBeacvolent aan Protective Order of |~."" is tivmamite ee 
Elks No. 1157 vs. | r t that ¢ \roD- 
wood. . 
In the matter of the a " ition of rt land a <t “~ . - ~ 
Benevolent and Protective Or yf | Street aforesaid , 


Elks No. 1157. for th A llation of amount t reot “ : ‘ ; 4 ve ind 4 
the tax assessment for the year 1 ty—pr to the of 
On property situ ity . aaa : ‘ ‘ — } had tror 
Englewood, County of Bergen and Pe ‘ ; é = Main Street. With the opening 


ite in the { 


State of New Jersey eee ferry Street. it r ved added front- 


For Appellant: A! 


sq. 
For Respondent I 
Reeve, Esq. ng Irpo 
Filed June 11, 1933 
Weaver, President. it benefited from the extens 
Benevolent and Protective | 
Elks No. 1157. incorporated in this |_ a5 ees ay Street, is what is termed a 
State under an Act to In ~— a ne fiat I 
Associations not for Pecuniary Pr 
approved April 1898, i 
of land on Bennett Road in the ( 
of Englewood, upon whick is erected while 
a two and one-half story 
also of the personal propert> 
assessed for taxation for 
1934. The Bergen County B 
Taxation affirmed 
Appellant claims exemption upon the 
ground that it is a 
zation within 
tion 203, subdivision 4, General T 
Act, Revision of 1918, amen peni i ey Strest. it receive: 
Chapter 372, P. L. 1931 the benefit of proximity to the north-| 2" ™ 1 for 
Section 2 of the Tl we oe : aie s essmet ll be 
reads as follows st = Pee ; : "sessment 
“Second: That — 
which it is to be 
vide for the maintenance 
able support of a Club 
other buildings for 
purposes of the corporation 
buy sell mortgage or 
such purposes and to 
Lodge under the cust 
laws and rules of the B 
and Protective Order oi 
To be entitled to exemption 
this section, it is necessary first 
the association or corporation 
ganized exclusively for 
mental improvement of 
and children, or for re 
table or hospital purposes, or for 
or more of such purposes; second 
that the buildings be actually and 
clusively used in rk of 
sociation. iz » the extent of 66.3 e n es 
The association is not organized Ma . ve in 
exclusively for charitab purposes. accord that this property has been 
It is organized primarily for 
purposes and its charity is merely in- || 
cidental. See Naas “vas ; 
The Courts have held that an as-. ”” SS eee 
sociation partly social and partly "* ™ Mm 99,951 to 3-92.) met This property becan 
benevolent in character cannot said *% n 
to be organized 
nevolent purposes 
No. 23 v. Board of Eualizati previous alae 
Taxes of New Jersey, 87 N. J. L. 53; rly reduced to t _ 
93 Atl. 856. : 
The association vil led t 
meet the 
statut?, the use of its buildir gisim - upo t ft sun > 2 ; ee ee f 
material. The exe: = ; 
allowed. irt eased in va that ms sia 
The appeal is dismissed tet Assessrrent against : re ‘ 
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therein, <treer Ihe assessment oe a 
the year 
oard of 1 an amount proportionate to 
assessment venent peculiar to this property The 


the 


-haritable organt =n UESe at property é 


the provisions of dec- 
as 
appellant's ch 
the purpose for 
tormed ts to pro 4 = ’ 19 (Ove 
perts ad te ) 
suit . 

and sui tior Lot 7 and 8B, in BI 
House or 
the uses and th » 


and to 





lease land for whatsoever 


value 
maimtaim a) clusion, this Cour oe ypening 
usages p yf Berry 
; An issessment n the sum of $rt.200 
enevolent " i 
Elks.” ‘ 7x , «| received this 
his property Th “nt _ 


hxed it this amount 


‘ms $ property re- 
tantial benefits, in that it 


mtage and 


_— nihins main highway 
that TUNITY 
be 


the moral and >) Overhr 
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the w the as 


social 





be 





exclusively tor 


= . ‘ fair 1 teret harge | > 
Washington Camp tair and ju irge ts $15,000 t rty » rded in th um 


first requiremen or t 


Change in Schedule : 


BERGEN COUNTY ane 
Judge Wolber w 
instead of i 
Bergen Circuit on July 19 
Judge Catt: 
August 16 : i i . 
All ex parte t : 
tention ot 
be addressed > 
Sec., 24 = 
ark, N 
MONMOUTH COUNTY 


". ‘ . 
a A > 


Ju 


Circuit ! : 
tember ¥ to Sent ‘ 
25 to 
Common Pleas ' August the rear recta en es , m4 BP oe aie 
15. veyed ay 
RIDGEWOOD DISTRICT COURT ingly, an amended tract. was enter > iictal sanctio 
Last trial date, July 24 <d into on Febr : 
August return dates, August 7 as 
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First September return date, 


Janua 


> example of 
vernment te 
The} 
Street, was | Constitutional provision has been very 
substituted for the original plot. The “onstrued in this state to mean 
northerly boundary of this substituted that the right to trial by jury exists 


esent Fox plot @ the tender £ tate 
and a : when. state go 
practically tar dimensions ind) provide fer trial without a jurv 
with frontage on Berry ; 
Sep- 


strictly 


| Current Decisions | plot was located upon the building 


,line of the southerly side of Berry 


only in actions where it was granted! 


at the time of the adoption of the N. H. 47 
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